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the affairs of the bank an institution-affili-
ated party by written notice of suspension or
prohibition upon a determination by the
Board of Directors or its designee that the
grounds for such suspension or prohibition
exist. The written notice of suspension or
prohibition shall be served upon the institu-
tion-affiliated party and the bank.

(2) The written notice of suspension shall:

(i) Inform the institution-affiliated party
that a written request for a hearing, stating
the relief desired and grounds therefore, and
any supporting evidence, may be filed with
the Executive Secretary within 30 days after
receipt of the written notice; and

(ii) Summarize or cite to the relevant con-
siderations specified in §308.162 of this sub-
part.

(3) The suspension or prohibition shall be
effective immediately upon service on the in-
stitution-affiliated party, and shall remain
in effect until final disposition of the infor-
mation, indictment, complaint, or until it is
terminated by the Board of Directors or its
designee under the provisions of §308.164 or
otherwise.

(b) Order of removal or prohibition. (1) The
Board of Directors or its designee may issue
an order removing or prohibiting from fur-
ther participation in the conduct of the af-
fairs of the bank an institution-affiliated
party, when:

(i) A final judgment of conviction not sub-
ject to further appellate review is entered
against the individual for a crime referred to
in §308.161(b); and

(ii) The Board of Directors or its designee
determines that continued service or partici-
pation of the institution-affiliated party
may threaten the interests of the bank’s de-
positors or may threaten to impair public
confidence in the bank.

(2) The order shall be served upon the insti-
tution-affiliated party and the bank.

(3) The order shall:

(i) Inform the institution-affiliated party
that a written request for a hearing, stating
the relief desired and grounds therefor, and
any supporting evidence, may be filed with
the Executive Secretary within 30 days after
receipt of the order; and

(ii) Summarize or cite the relevant consid-
erations specified in §308.162 of this subpart.
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(4) The order shall be effective imme-
diately upon service on the institution-affili-
ated party, and shall remain in effect until it
is terminated by the Board of Directors or
its designee under the provisions of §308.164
or otherwise.

§308.164 Hearings.

(a) Hearing dates. The Executive Secretary
shall order a hearing to be commenced with-
in 30 days after receipt of a request for hear-
ing on an application filed pursuant to
§308.163. Upon the request of the applicant,
the presiding officer or the Executive Sec-
retary may order a later hearing date.

(b) Hearing procedure. (1) The hearing shall
be held in Washington, DC, or at another
designated place, before a presiding officer
designated by the Executive Secretary.

(2) The provisions of §§308.06 through 308.12,
308.16, and 308.21 of the Uniform Rules and
§§308.101 through 308.102 and 308.104 through
308.106 of subpart B of the Local Rules shall
apply to hearings held pursuant to this sub-
part.

(3) The applicant may appear at the hear-
ing and shall have the right to introduce rel-
evant and material documents and oral argu-
ment. Members of the FDIC enforcement
staff may attend the hearing and participate
as representatives of the FDIC enforcement
staff.

(4) There shall be no discovery in pro-
ceedings under this subpart.

(5) At the discretion of the presiding offi-
cer, witnesses may be presented within speci-
fied time limits, provided that a list of wit-
nesses is furnished to the presiding officer
and to all other parties prior to the hearing.
Witnesses shall be sworn, unless otherwise
directed by the presiding officer. The pre-
siding officer may ask questions of any wit-
ness. Bach party shall have the opportunity
to cross-examine any witness presented by
an opposing party. The transcript of the pro-
ceedings shall be furnished, upon request and
payment of the cost thereof, to the applicant
afforded the hearing.

(6) In the course of or in connection with
any hearing under paragraph (b) of this sec-
tion, the presiding officer
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shall have the power to administer oaths and
affirmations, to take or cause to be taken
depositions of unavailable witnesses, and to
issue, revoke, quash, or modify subpoenas
and subpoenas duces tecum. Where the pres-
entation of witnesses is permitted, the pre-
siding officer may require the attendance of
witnesses from any state, territory, or other
place subject to the jurisdiction of the
United States at any location where the pro-
ceeding is being conducted. Witness fees
shall be paid in accordance with §308.14 of
the Uniform Rules.

(7) Upon the request of the applicant af-
forded the hearing, or the members of the
FDIC enforcement staff, the record shall re-
main open for five business days following
the hearing for the parties to make addi-
tional submissions to the record.

(8) The presiding officer shall make rec-
ommendations to the Board of Directors,
where possible, within ten days after the last
day for the parties to submit additions to
the record.

(9) The presiding officer shall forward his
or her recommendation to the Executive
Secretary who shall promptly certify the en-
tire record, including the recommendation
to the Board of Directors. The Executive
Secretary’s certification shall close the
record.

(c) Written submissions in lieu of hearing.
The applicant or the bank may in writing
waive a hearing and elect to have the matter
determined on the basis of written submis-
sions.

(d) Failure to request or appear at hearing.
Failure to request a hearing shall constitute
a waiver of the opportunity for a hearing.
Failure to appear at a hearing in person or
through an authorized representative shall
constitute a waiver of hearing. If a hearing is
waived, the order shall be final and
unappealable, and shall remain in full force
and effect pursuant to §308.163.

(e) Decision by Board of Directors or its des-
ignee. Within 60 days following the Executive
Secretary’s certification of the record to the
Board of Directors or its designee, the Board
of Directors or its designee shall notify the
affected individual whether the order of re-
moval or prohibition will be continued, ter-
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minated, or otherwise modified. The notifi-
cation shall state the basis for any decision
of the Board of Directors or its designee that
is adverse to the applicant. The Board of Di-
rectors or its designee shall promptly rescind
or modify an order of removal or prohibition
where the decision is favorable to the appli-
cant.

Subpart O—Liability of Commonly
Controlled Depository Institutions

§308.165 Scope.

The rules and procedures in this subpart,
subpart B of the Local Rules and the Uni-
form Rules shall apply to proceedings in con-
nection with the assessment of cross-guar-
anty liability against commonly controlled
depository institutions.

§308.166 Grounds for assessment of liabil-
ity.

Any insured depository institution shall be
liable for any loss incurred or reasonably an-
ticipated to be incurred by the corporation,
subsequent to August 9, 1989, in connection
with the default of a commonly controlled
insured depository institution, or any loss
incurred or reasonably anticipated to be in-
curred in connection with any assistance
provided by the Corporation to any com-
monly controlled depository institution in
danger of default.

§308.167 Notice of assessment of liability.

(a) The amount of liability shall be as-
sessed upon service of a Notice of Assess-
ment of Liability upon the liable depository
institution, within two years of the date the
Corporation incurred the loss.

(b) Contents of Notice. (1) The Notice of As-
sessment of Liability shall set forth:

(i) The basis for the FDIC’s jurisdiction
over the proceeding;

(ii) A statement of the Corporation’s good
faith estimate of the amount of loss it has
incurred or anticipates incurring;

(iii) A statement of the method by which
the estimated loss was calculated;

(iv) A proposed order directing payment by
the liable institution of the FDIC’s esti-
mated amount of loss, and
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